violation of company rules, and that managements investiga-
tion revealed that Mr. Paugh had been the aggressor.  Respon-
dent points out that fighting is an offense for which
discharge is an appropriate penalty, and that Mr. Paugh was
fully aware of this fact.  Respondent takes the position that
there is no evidence of any discriminatory motive on its
part, but acknowledges that indirect circumstantial evidence
such as knowledge of the protected activity, hostility toward
the miner because of the protected activity, coincidence in
time between the protected activity and the adverse action,
and disparate treatment of the complaining miner can be used
to establish discriminatory intent.

As to the first factor noted above, respondent argues
that it had no knowledge of Mr. Paugh's asserted protected
activities.  Despite Mr. Paugh1s contentions that he routinely
complained about safety matters, respondent asserts that its
witnesses categorically denied that Mr. Paugh ever approached
them directly with safety complaints.

With regard to the one instance where Mr. Paugh shut
down the bolter and discussed the ventilation with Mr. Polce,
respondent points out that even assuming that the shutting
down of the bolter was protected activity, Mr. Polce was the
only member of managements investigation team aware of this
incident, and that at the time the decision was made to
discharge Mr. Paugh the incident was not discussed and played
no part in the discharge decision.  Respondent suggests that
the only arguable "safety complaint" of which management was
aware, was Mr. Paugh's "self serving" statement on March 5,
that the top needed additional bolts, even though everyone
else believed that the top was sound.

Respondent views Mr. Paugh's allegations of management
hostility towards him because of his safety concerns or
protected activities as "incredible." Respondent argues that
Mr. Johnson flatly denied any harassment of Mr. Paugh, and
that other management and hourly personnel saw no evidence of
any such harassment. Respondent concedes that Mr. Paugh was
asked to perform other tasks while he was not bolting, but
maintains that he was treated no differently than any other
roof bolter.  As for any transfers of Mr. Paugh to ease the
alleged hostility between him and his foreman, respondent
relies on the testimony of Mr. Polce and Mr. Gearhart that
company policy dictates against such reassignments for
personal disputes.

Respondent argues that even if Mr. Paugh did make safety
complaints, management dealt with them in a responsible
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